
INCUMBENT PCE™- CAN IT BE DONE? 

Notably, workplace safety has been con-

sidered a legitimate and vital business 

necessity by at least one court (see 

EEOC v. United States Steel Corp., 2013 

US Dist. LEXIS 22748, *43-48 (W.D. 

Pa.2013)), and may serve as an im-

portant factor  in requiring PCE™ incum-

bent testing. Similarly, workplace safety is 

also an important factor for determining 

whether to perform new hire PCE™ test-

ing with IPCS’ existing clients. Thus IPCS 

recommends that the PCE™, whether for 

new hires or incumbents, be used for 

physically demanding jobs where select-

ing a worker to safely perform the essen-

tial functions of the job is critical and it 

can be demonstrated that the testing is 

job-related and consistent with business 

necessity.  

Over the last several years, many of our clients and prospective clients have inquired about 

performing physical capability evaluations (PCE™) on the incumbent workforce. The ques-

tions that were routinely asked included: 

 Once an employee is hired, can we mandate that the applicant maintain his/her 

physical capability status by requiring the applicant to retake the PCE™ on some 

fixed time basis? 

 Other than through wellness offerings, can the PCE™ be mandated as part of a 

medical examination? 

 Besides new hire applicants, can a PCE™ be mandated for all incumbent workers? 

 Can the employee be provided financial incentives to take the PCE™ each year 

through the health insurance plan? 

IPCS discussed many of these questions with its EEO law firm, Kastner Westman & Wilkins, LLC. It is  clear that the lawful-

ness of such testing must be assessed on a case-by-case basis. Accordingly, the decision to do incumbent PCE™ testing 

should be made by each company’s general counsel after a careful evaluation of the facts surrounding each employment 

situation. 

Employers should be aware that the Equal Employment Opportunity Commission (EEOC) may carefully scrutinize and chal-

lenge broad testing of employees, including incumbent PCE™ testing (which is tantamount to a “medical examination”), re-

gardless of whether such testing is part of a wellness program or not. It does appear from a few court cases, however, that 

under certain circumstances PCE™ incumbent testing may lawfully be mandated, but this must be based on an individual-

ized assessment of whether the PCE™ is job-related and consistent with business necessity for each job classification re-

quiring the testing.  

 

In summary, it does   

appear that under 

certain conditions 

incumbent PCE™ 

may lawfully be 

mandated.  
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